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emergency period begins, or by July 1 of
each academic year,

(C) For emergency Medicare GME
affiliation agreements that would
otherwise be required to be submitted
after October 1, 2008, the following due
dates are applicable:

(1) First ysar. By 180 days after the
end of the academic year in which the
section 1135 emergency was declared;

(2) Second academic year, By 180
days after the end of the next academic
year following the academic year in
which the section 1135 emergency was
declared; or

(3) Subsequent academic years. By
July 1 of each academic year.

* * ® * ®

PART 422—MEDICARE ADVANTAGE
PROGRAM

m 20, The authority citation for part 422
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.5.C. 1302 and
1395hh).

m 21, Section 422.310 is revised to read
as follows:

§422.310 RIsk adjustment data.

(a) Definition of risk adjustment data.
Risk adjustment data are all data that are
used in the development and
application of a risk adjustment
payment model.

b) Data collection: Basic rule. Each
MA organization must submit to CMS
(in accordance with CMS instructions)
the data necessary to characterize the
context and purposes of each item and
service provided to a Medicare enrollee
by a provider, supplier, physician, or
other practitioner. CMS may also collect
data necessary to characterize the
functional limitations of enrollees of
each MA crganization.

(c) Sources and extent of data,

(1) To the extent required by CMS,
risk adjustment data must account for
the following:

(1) Items and services covered under
the criginal Medicare program.

(i) Medicare covered items and
services for which Medicare is not the
primary payer.

(iii) Other additional or supplemental
benefits that the MA organization may
provide,

(2) The data must account separately
for each provider, supplier, physician,
or other practitioner that would be
permitted to bill separately under the
original Medicare program, even if they
participate jointly in the same service.

(d)} Other data requirements.

{1) MA organizations must submit
data that conform to CMS’ requirements
for data equivalent to Medicare fee-for-

service data, when appropriate, and to
all relevant national standards. CM3
may specify abbreviated formats for data
submission required of MA
organizations.

2} The data must be submitted
olectronically to the appropriate CMS
contractor.

(3) MA organizations must obtain the
risk adjustment data required by CMS
from the provider, supplier, physician,
or other practitioner that furnished the
item or service.

(4) MA organizations may include in
their contracts with providers,
suppliers, physicians, and other
practitioners, provisions that require
submission of complete and accurate
risk adjustment data as required by
CMS. These provisions may include
financial penalties for failure to submit
complete data.

(e) Validation of risk adjustment data.
MA organizations and their providers
and practitioners will ba required to
submit a sample of medical records for
tha validation of risk adjustment data, as
required by CMS, There may be
penalties for submission of false data.

() Use of data, CMS uses the data
obtained under this section to determine
the risk adjustment factors nsed to
adjust payments, as required under
§§422.304(a) and (¢). CMS also may use
the data for updating risk adjustment
models, calculating Medicare DSH
percentages, conducting quality review
and improvement activities, and for
Medicare coverage purposes.

(g) Deadlines )‘%r submission of risk
adjustment daia, Risk adjustment
factors for each payment year are based
on risk adjustment data submitted for
items and services furnished during the
12-month period before the payment
year that is specified by CMS. As
determined by CMS, this 12-month
period may include a 6-month data lag
that may be changed or eliminated as
appropriate, CMS may adjust these
deadlines, as appropriate.

(1) The annual deadline for risk
adjustment data submission is the first
Friday in September for risk adjustment
data reflecting items and services
furnished during the 12-month period
ending the prior June 30, and the first
Friday in Mazrch for data reflecting
services furnished during the 12-month
period ending the prior December 31.

(2} CMS allows a reconciliation
process to account for late data
submissions, CMS continues to accept
risk adjustment data submitted after the
March deadline until Jannary 31 of the
year following the payment year. After
the payment year is completed, CMS
recalculates the risk factors for affected
individuals to determine if adjustments

to payments are necessary, Risk
adjustment data that are received after
the annual January 31 late data
submission deadline will not be
accepted for the purposes of
reconciliation.

PART 489—PROVIDER AGREEMENTS
AND SUFPPLIER APPROVAL

m 22, The authority citation for part 489
continues 1o read as follows:

Authority: Secs. 1102, 1819, 1820(e), 1861,
1864{m), 1866, 1868, and 1871 of the Social
Securily Act (42 U.S.C. 1302, 1395i-3, 1395X,
1395aa(m), 1395cc, 1395ff, and 1395hh).

m 23. Section 489.3-is amended by
revising the definition of “physician-
owned hospital” to read as follows:

§489.3 Definltlons.
* * * * *
Physician-owned hospital means any
participating hospital {as defined in
§ 489.24) in which a physician, or an
immediate family member of a
physician (as defined in § 411.351 of
this chapter), has an ownership or
investment interest in the hospital. The
ownership or investment interest may
be through equity, debt, or other means,
and includes an interest in an entity that
holds an ownership or investment
interest in the hospital. This definition
does not include a hospital with
physician ownership or investment
interests that satisfy the requirements at
§411.356(a) or (b) of this chapter.

* * * * *

m 24, Section 489.20 is amended by—
m a, Ravising paragraph (r)(2).
m b. Revising paragraph (u).
® c. Redesignating paragraphs (v) and
(w) as paragraphs (w) and (x},
res('lpectively.
® d. Adding a new paragraph (v).

The revisions and addition read as
follows:

§489.20 Baslc commitments.
E3 * * * *

T X & Kk

(2) An on-call list of physicians who
are on the hospital’s medical staff or
who have privileges at the hospital, or
who are on the staff or have privileges
at another hospital participating in a
formal community call plan, in
accordance with § 489.24(j)(2)(iii),
available to provide treatment necessary
after the initial examination to stabilize
individuals with emergency medical
conditions who are receiving services
required under § 489.24 in accordance
with the resources available to the
hospital; and
* * * * *

(u) Except as provided in paragraph
(v) of this section, in the case of a
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physician-owned hospital as defined at
§489.3—

(1) To furnish written notice to sach
patient at the beginning of the patient’s
hospital stay or outpatient visit that the
hospital is a physician-owned hospital,
in order to assist the patient in making
an informed decision regarding his or
her care, in accordance with
§482,13(b)(2) of this subchapter. The
notice should disclose, in a manner
reasonably designed to be understood
by all patients, the fact that the hospital
meets the Federal definition of a
physician-owned hospital specified in
§489.3 and that the list of the hospital’s
owners or investors who are physicians
or immediate family members (as
defined at § 411.351 of this chapter) of
physicians is available upon request and
must be provided to the patient at the
time the request for the list is made by
or on behalf of the patient. For purposes
of this paragraph (u)(1), the hospital stay
or outpatient visit begins with the
provision of a package of information
regarding scheduled preadmission
tesling and registration for a planned
hespital admission for inpatient care or
an outpatient service,

(2) To require each physician who is
a member of the hospital’s medical staff
to agree, as a condition of continued
medical staff membership or admitting
privileges, to discloss, in writing, to all
patients the physician refers to the
hospital any ownership or investment
interest in the hospital that is held by
the physician or by an immediate family
member (as defined at §411.351 of this
chapter) of the physician. Disclosure
must be required at the time the referral
is made.

(v) The requirements of paragraph (u)
of this section do not apply to any
physician-owned hospital that dees not
have at least one referring physician (as
defined at § 411.351 of this chapter)
who has an ownership or investment
interest in the hospital or who has an
immediate family member who has an
ownership or investment interest in the
hospital, provided that such hospital
gigns an attestation statement to that
offect and maintains such attestation in

its records,
*® * * * *®

m 25. Section 489.24 is amended by—
m a, Revising paragraph (a){2).
m b, Revising paragraph (f).
m ¢. Revising paragraph (j).
The revisions read as follows:

§489.24 Speclal responsibilitles of
Medlcare hospitals In emergency cases.
[a) * k %
(2) Nonapplicability of provisions of
this section. Sanctions under this
section for an inappropriate transfer

during a national emergency or for the
direction or relocation of an individual
to receive medical screening at an
alternate location pursuant to an
appropriate State emergency
preparedness plan or, in the case of a
public health emergency that involves a
pandemic infections disease, pursuant
to a State pandemic preparedness plan
do not apply to a hospital with a
dedicated emergency department
located in an emergency area during an
emergency period, as specified in
section 1135(g)(1} of the Act. A waiver
of these sanctions is limited to a 72-hour
period beginning upon the
implementation of a hospital disaster
protocol, except that, if a public health
emergency involves a pandemic
infectious disease (such as pandemic
influenza), the waiver will continue in
seffect until the termination of the
applicable declaration of a pubic health
emergency, as provided for by section
1135(8)(1)(B) of the Act.

* * * * *

(f} Recipient hospital responsibilities.
A participating hospital that has
spacialized capabilities or facilities
(including, but not limited to, facilities
such as burn units, shock-trauma units,
neonatal intensive case units, or, with
respect to rural areas, regional referral
centers (which, for purposes of this
subpart, mean hospitals mesting the
requirements of referral centers found at
§ 412,96 of this chapter)) may not refuse
to accept from a referring hospital
within the boundaries of the Unitad
States an appropriate transfer of an
individual who requires such
specialized capabilities or facilities if
the receiving hospital has the capacity
to treat the individual.

(1) The provisions of this paragraph
(f) apply to any participating hospital
with specialized capabilities, regardless
of whether the hospital has a dedicated
emergency department.

(2} The provisions of this paragraph
(f) do not apply to an individual who
has been admitted to a referring hospital
under the provisions of paragraph
(d)(2)(i) of this section.

* * * * *

(j) Availability of on-call physicians.
In accordance with the on-catl list
requirements specified in § 489.20(r)(2),
a hospital must have written policies
and procedures in place—

(1) To respond to situations in which
a particular specialty is not available or
the on-call physician cannot respond
because of circumstances beyond the
physician’s control; and

(2) To provide that emergency
services are available to meet the needs

of individuals with emergency medical
conditions if a hospital elects to—

(i) Permit on-call physicians to
schedule elective surgery during the
time that they are on call;

(ii) Pexmit on-call physicians to have
simultaneous on-call duties; and

(iii) Participate in a formal
community call plan. Notwithstanding
participation in a community call plan,
hospitals are still required to perform
medical screening examinations on
individuals who present seeking
treatment and to conduct appropriate
transfers. The formal community plan
must include the following elements:

(A) A clear delineation of on-call
coverage responsibilities; that is, when
each hospital participating in the plan is
responsible for on-call coverage.

(B) A description of the specific
geographic area to which the plan
applies.

(C) A signature by an appropriate
representative of each hospital
participating in the plan.

(D) Assurances that any local and
regional EMS system protocol formally
includes information on community on-
call arrangements.

(E) A statement specifying that even if
an individual arrives at a hospital that
is not designated as the on-call hospital,
that hospital still has an obligation
under § 489.24 to provide a medical
screening examination and stabilizing
treatment within its capability, and that
hospitals participating in the
community call plan must abide by the
rogulations under § 489.24 governing
appropriate transfers.

(F) An annual assessment of the
community call plan by the
participating hospitals,

m 26. Section 489.53 is amended by
revising paragraph (c) to read as follows:

§489.53 Termination by CMS.

* * * * *

(c) Termination of agreements with
hospitals that fail to make required
disclosures. In the case of a physician-
owned hospital, as defined at § 489.3,
CMS may terminate the provider
agreement if the hospital failed to
comply with the requirements of
§489.20(u) or (w). In the case of other
participating hospitals, as defined at
§489.24, CMS may terminate the
provider agreement if the participating
hospital failed to comply with the
requirements of § 489.20(w).

* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurence; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program}
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Dated: July 24, 2008,
Kerry Weems,

Acting Administrator, Centers for Medicare
& Medicaid Services.

Dated: July 31, 2008.
Michael 0. Leavitt,
Secretary.

Editorial Note: The following Addendum
and appendixes will not appear in the Code
of Federal Regulations,

Addendum—Schedule of Standardized
Amounts, Update Factors, and Rate-of-
Increase Percentages Effective With
Cost Reporting Periods Beginning On or
After October 1, 2008

I, Summary and Background

In 2007, Congress passed the MMSEA,
Public Law 108173, and section 117 of that
Act extended section 508 wage index
roclassifications and certain special
exceptions through FY 2008, with the special
roclassifications and exceptions scheduled to
expire September 30, 2008, However, before
these reclassifications and exceptions could
expire, on July 15, 2008, Congress enacted
Public Law 110-275 {MIPPA). Section 124 of
that Act further extended the 508
reclassifications and special exceptions
through the end of FY 2009-—cr September
30, 2009. As a result of this intervening
legislation, section 508 or special exception
hospitals that would have otherwise been
reclassified under section 1886 of the Act
will no longer be considered as such, thus
affecting the wage index calculations. We did
not have sufficient lime between the passage
of the legislation and the deadline for
publication of this final rule to recelculate
wage indices based on the new
roclassification data. Therefore, we are not
abls to provido all of the final FY 2009 wage
index tables, payment rates, or impacts in
this final rule. Because the wage data affact
the calculation of the cutlier threshold as
woll as the outlier offset and budget
neutralily factozs that are applied to the
standardized amounts, we are only able to
provide tentative figures at this time. These
tentative amounts will be revised once
section 124 of Public Law 110-275 is
implemented and as a result the wage index
will be finalized. Subsequent to this final
rule, we will publish a Federal Register
document listing the final standardized
amounts, outlier offsets, and budget
neutrality factors that are effective October 1,
2008, for FY 2009. The final data also will
be published on the CMS Web site.

In this Addendum, we are setting forth a
final description of the methods and data we
used to determine the prospective payment
rates for Medicare hospital inpatient
operating costs and Medicare hospital
inpatient capital-related costs, We are also
setling forth the rate-of-increase percontages
for updating the target amounts for certain
hospitals and hospital units excluded from
the IPPS, We note that, because certain
hospitals excluded from the IPPS are paid on
a reasonable cost basis subject to a rate-of-
increase ceiling (and not by the IPPS}, these
hospitals are not affected by the tentative

figures for standardized amounts, offsets, and
budget neutrality factors, Therefore, in this
final rule, we are finalizing the rate-of-
increase percentages for updating the targot
amounts for certain hospitals and hospital
units excluded from the IPPS that ars
effoctive for cost reporting periods beginning
on or after October 1, 2008.

In general, except for SCHs, MDHs, and
hospitals locatad in Puerto Rico, each
hospital’s payment per discharge under the
IPPS is based on 100 percent of the Federal
national rate, also known as the national
adjusted standardized amount, This amount
reflects the national average hospital cost per
case from a base year, updated for inflation.

Currently, SCHs are paid based on
whichever of the following rates yields the
greatest aggregate payment: the Federal
national rate; the updated hospital-specific
rate based on FY 1882 costs per discharge;
the updated hospital-specific rate based on
FY 1887 costs per discharge; or the updated
hospital-specific rate based on FY 1096 costs
per discharge. For cost reporting periads
beginning on or after January 1, 2009, section
122 of Public Law 110-275 amended section
1886(b){3) of the Act and added the updated
hospital-specific rate based on the FY 2006
costs per discharge to determine the rate that
yields the greatest aggregate payment. We
refer readers to section IV.D.2. of this final
rule for a discussion of this provision.

Under section 1886(d)(5)(G) of the Act,
MDHs historically have besn paid based on
the Federal national zate or, if higher, the
Federal national rate plus 50 percent of the
difference between the Federal national rate
and the updated hospital-specific rate based
on FY 1982 or FY 1987 vosts per discharge,
whichever was higher. (MDHs did not have
the option to use their FY 1996 hospital-
specific rate.) However, section 5003(a)(1) of
Public Law 109-171 extended and modified
the MDH special payment provision that was
previously set to expire on October 1, 2006,
to include discharges occuiring on or after
Oclober 1, 2006, but before October 1, 2011.
Under section 5003(b) of Public Law 108-
171, if the change results in an increase to
an MDH’s target amount, we must rebase an
MDII’s hospital-specific rates based on its FY
2002 cost report. Section 5003(c) of Public
Law 109-171 further required that MDHs he
paid based on the Federal national rate or, if
higher, the Federal national rate plus 75
percent of the difference betwesn the Federal
national rate and the updated hospilal-
spacific rate. Further, based on the provisions
of section 5003(d) of Public Law 109-171,
MDHs are no longer subject to the 12-percent
cap on their DSH payment adjustment factor.

For hospitals located in Puerto Rico, the
payment per discharge is based on the sum
of 26 percent of an updated Puerto Rico-
specific rate based on average costs per case
of Puerto Rico hospitals for the base year and
75 percent of the Federal national rate. (Wa
refer readers to section 11.D.3. of this
Addendum for a complete description.)

As discussed below in section 11, of this
Addendum, we are making changes in the
determination of the prospective payment
rates for Medicare inpatient operating costs
for FY 2008. In section III. of this Addendum,
we discuss our policy changes for

determining the prospective payment rates
for Medicare inpatient capital-related costs
for FY 2009. Section IV. of this Addendum
sots forth our changes for determining the
rate-of-increase limits for certain hospitals
excluded from the IPPS for FY 2009, The
tables to which we refer in the preamble of
this final rule are presented in section V. of
this Addendurm of this final rule. Some of
thesa tebles are based upon tentative data,
and the final tables will be presented in a
separate document that will be published on
the CMS Web site, as well as in the Federal
Register after publication of this final rule
but prior to October 1, 2008.

II. Changes to Prospective Payment Rates for
Hospital Inpatient Operating Costs for FY
2009

The basic methodology for determining
prospective payment rates for hospital
ingatient operating costs for FY 2005 and
subsequent fiscal years is set forth at
§412.64. The basic methodology for
determining the prospective payment rates
for hospital inpatient operating costs for
hospitals located in Puerto Rico for FY 2005
and subsequent fiscal years is set forth at
§5412,211 and 412.212, Below we discuss
the factors used for determining the
prospective payment rates.

In summary, the tentative standardized
amounts set forth in Tables 1A, 1B, and 1C,
of section VI, of this Addendum reflect—

» Equalization of the standardized
amounts for urban and other areas at the
level computed for large urban hospitals
during FY 2004 and onward, as provided for
under section 1886(d)(3)(A)(iv) of the Act,
updated by the applicable percentage
increase required under sections
1886(b}(3)(B)(1)(XX) and 1886(b)(3)(B)(viii) of
the Act.

* The labor-related share that is applied to
the tentative standardized amounts and
tentative Puerto Rico-specific standardized
amounts to give the hospital the highest
payment, as provided for under sections
1886(d)(3)(E), and 1886(d)(9)(C)(iv) of the
Act.

* Final updates of 3.6 percent for all areas
(that is, the estimated full market basket
percentage increase of 3.6 percent), as
required by section 1886(h)(3)(B)(i)(XX) of
the Act, as amended by section 5001(a)(1) of
Public Law 109-171, and reflecting the
requirements of section 1886(b)(3)(B)(viii) of
the Act, as added by section 5001(a)(3) of
Public Law 108171, to reduce the applicable
percentage increase by 2.0 percentage points
for a hospital that fails to submit data, in a
form and manner specified by the Secretary,
relating to the quality of inpatient care
furnished by the hospital.

» A final update of 3.8 percent to the
lentative Puerto Rico-specific standardized
amount (that is, the full estimated rate-of-
increase in the hospital market basket for
IPPS hospitals), as provided for under
§412.211(c}), which states that we update the
Puerto Rico-specific standardized amount
using the percentage increass specified in
§412.64(d)(1), or the percentage increase in
the market basket index for prospective
payment hospitals for all areas,

¢ An adjustment to the standardized
amount to ensure budget neutrality for DRG



